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Introduction 

The earthworks and filling rules in the Waikato Section of the District Plan have exemptions if the activity is necessary 

for building works authorised by a building consent (herein referred to as “building exemptions”). This Practice Note 

helps to determine compliance with the building exemptions in regard to Earthworks. There are separate Practice 

Notes detailing Importing Fill and Filling in a Flood Risk Area. An earthworks activity needs to comply with all relevant 

rules and performance standards to be permitted. 

Definition of Earthworks from the plan 

Means modification of land surfaces by blading, contouring, ripping, moving, removing, placing or replacing soil or earth, or by 

excavation, or by cutting or filling operations, and excludes the cultivation of land, the digging of holes for the erection of posts, 

the construction of fence lines, or the planting of trees, landscaped area and gardens, and the stockpiling of coal. 

Earthworks in the Pa Zone, Country Living Zone, Recreation Zone, Living Zone (including the 

Rangitahi Peninsula Structure Plan Area but not Te Kauwhata) 

The permitted activity earthworks rules follow this general structure: 

Any activity is a permitted activity if earthworks:  

a-g: [a number of general requirements e.g. comply with Appendix B] 

(ga) deleted  

h-j: [specific quantified limits about area, volume, cut/batter face] 

Despite (h) to (j), the following earthworks are permitted if they comply with (a) to (ga), and  

(k)  the work:  

ii) is necessary for building works authorised by a building consent, and the area of earthworks is no more than 

150% of the area of those building works or occurs on land with an average gradient no steeper than 1:8 , or 
 

Earthworks that are part of a development that requires building consent should be initially assessed against the 
building exemption. The assessment should follow these steps: 

1. If the land has an average gradient not steeper than 1:8, all earthworks “necessary for building works” will 

become permitted once building consent is issued (with no limit on volume, area or depth*). 

2. If the land has an average gradient steeper than 1:8, earthworks “necessary for building works” up to 150% of the 

“area of those building works” will become permitted once building consent is issued (with no limit on volume or 

depth*). 

3. If the earthworks will not be permitted by 1 or 2, above, earthworks can be permitted if it complies with the 

limits for the zone in (h) to (j). 

4. If the activity is not permitted by 1, 2 or 3, above, resource consent is required and building consent will be 

issued with a Building Act s37 certificate. 
 

*Note 1: Although this can exempt certain earthworks from district plan conditions for volume, area or depth, the 

earthworks are still required to comply with Appendix B of the district plan. Appendix B includes restrictions relating to 

safety and stability among other things. Input from a council Land Development Engineer may be needed to determine 

whether earthworks that are proposed to be done under a building exemption do in fact comply with Appendix B. Further 
information from the applicant may be required to demonstrate compliance with the requirements of Appendix B. 

Note 2: Generally very little earthworks information is required to determine compliance with the building exemption – 

that is, land slope and what earthworks are “necessary for building works”, and, if average gradient is steeper than 1:8, the 

area of the earthworks that are “necessary for building works” and the “area of those building works”.  

 



 

 

 
  

Earthworks in the Business Zone 

The Business Zone building exemption is for work that “complies with the controls for building platform 

earthworks”. Although the wording is different, the building exemption for the Business Zone can be 
interpreted in much the same way as the other zones, and has no slope restriction. 

Earthworks in the Coastal Zone 

The Coastal Zone building exemption is the same as other zones (above) apart from a restriction that applies 
regardless of the building exemption; that earthworks are not within 100m of mean high water springs. 

Earthworks in the Industrial Zone 

The industrial Zone building exemption is the same as other zones (above) apart from a restriction that applies 
regardless of the building exemption; limit of 150m3 in the Landscape Policy Area. 

Earthworks in the Rural Zone 

The Rural Zone rule is worded slightly differently than other zones: 

“…the area of earthworks is no more than 150% of the area of those building works and occurs on land with 

an average gradient no steeper than 1:8” 

The use of the word ‘and’ rather than ‘or’ means that the assessment should follow these steps: 

1. If the land has an average gradient not steeper than 1:8, earthworks “necessary for building works” up to 

150% of the “area of those building works” will become permitted once building consent is issued. 

2. If the land has an average gradient steeper than 1:8, earthworks (even those “necessary for building 

works”) is only permitted if it complies with specific quantified limits for the Rural Zone. 

3. If the activity is not permitted by 1 or 2, above, resource consent is required and building consent will 

be issued with a Building Act s37 certificate. 

 
Earthworks in the Te Kauwhata West Living Zone Rules, Te Kauwhata Structure Plan Living 

Zone Rules Living Zone, Living Zone (New Residential), Living Zone (Te Kauwhata Ecological) 

The building exemption for earthworks in the Kauwhata sections of the plan is different. There is only a small 
building exemption for earthworks (including filling using imported fill) as set out below. 

Any activity is a permitted activity if: 

a-g  [a number of general requirements e.g. comply with Appendix B] 

 

Any activity is a permitted activity if:  

a-c [a number of restrictions on retaining walls] 

d   earthworks are not in an Environmental Protection Policy Area, and 

e-g  [specific quantified limits about area, volume, cut/batter face] 

 

Despite the above, this rule does not apply to earthworks that are …  

(k)  the removal of soft or unsuitable material and replacement with the equivalent volume of engineering 

hardfill below and up to 1m beyond a building foundation line for building works authorised by a 
building consent. 

There is an additional rule for building earthworks which states: 

Construction or alteration of a building and associated site works are a permitted activity if:  

1  earthwork requirements for the building are quantified and disclosed to Council when application is 

made for building consent, and 

2  earthworks comply with the earthworks rules in the land use effects rules section and a method of 

compliance is provided with the building consent documentation. 

The building and associated site works rule requires building consent applicants to provide a method of 

compliance for any earthworks even if they are relying on the soft or unsuitable material condition (k). 

 



 

 

 
 

Earthworks in Policy Areas 

Resource consent is required for any earthworks within the following policy areas, regardless of whether 

building consent is required:  

1. Flood Risk Area  

2. Land Stability Policy Area  

3. Hauraki Gulf Catchment Area  

4. Huntly East Mine Subsidence area 

 

IMPORTANT POINTS for interpretation for earthworks 

The building exemptions do not apply until building consent is issued. Earthworks can start on the site prior to the 

issuing of a building consent, but will need to comply with the permitted limits in (h) to (j). In addition, there are 

limitations on the importation of clean fill, including sand, that may limit an applicant’s ability to undertake 

necessary site preparation work prior to a building consent being issued (this is discussed later in this Practice 

Note). Council RMA Monitoring Officers can investigate breaches that occur prior to building consent being 
issued. 

Work that is “necessary for building works authorised by a building consent” is interpreted as the earthworks that are 

necessary in order to establish the building/s itself, the earthworks necessary to establish the associated water, 

wastewater and stormwater systems, as well as those earthworks necessary to allow the building to comply with 

the district plan permitted activity rules, for example, the driveway/parking/manoeuvring and living/services courts 
etc. 

The “area of those building works” is interpreted as the area of the “building works authorised by a building consent”. 

That is, the building footprint of the proposed building/s, including any decks, authorised by the building consent 

plus the footprint of the associated wastewater and stormwater systems that are authorised by the building 

consent. The “area of those building works” does not include the area of the driveway/living 

court/parking/manoeuvring because, although necessary, these are not building works authorised by a building 

consent. A simple example calculation for the “area of those building works” is the building footprint of building/s + 

footprint of stormwater system + footprint of wastewater system. The “area of those building works” for a 

swimming pool is interpreted as the footprint of the swimming pool. The “area of those building works” for a 

retaining wall is interpreted as the height of the retaining wall above ground multiplied by the length and only 
applies to retaining walls that require a building consent. 

If an applicant uses the building exemption for the earthworks necessary for the building work, they do not give up 

their right to undertake additional earthworks, for a separate activity (eg forming a driveway), as a Permitted 
Activity complying with the quantitative limits in (h) to (j) for the respective zone. 

When assessing a building consent: the building exemptions are only available once building consent is issued – 

however, if the earthworks will comply with the building exemptions once a building consent is issued, a Building 
Act s37 certificate is not required to be issued for the earthworks. 

When assessing a proposal that requires a land use consent and a building consent: the building exemptions are 

only available once the building consent is issued – if the land use consent application shows that the earthworks 

will comply with the building exemptions once a building consent is issued, a resource consent to depart from the 

earthworks rule is not required. This is the case even if a building consent has not yet been applied for, so long as 

there is certainty that a building consent is required, that the earthworks can comply with the building exemptions 

based on the information provided with the land use consent application, and that the building exemption 
earthworks will not be undertaken prior to building consent being issued. 

Applicants for resource consent must describe any permitted activities that are part of a proposal and 

demonstrate compliance with relevant rules (RMA Schedule 4 (3)(a)). An applicant for a building proposal that 

involves earthworks can choose to demonstrate compliance either with (h) to (j) or with the building exemptions 
or a combination of both. All applicants must demonstrate compliance with (a) to (ga) for earthworks. 

If an applicant applies for a land use consent for earthworks that could be undertaken as a permitted activity using 

the building exemption, council staff may advise the applicant that the land use consent would not be required if 

they choose not to undertake earthworks prior to obtaining building consent. Whether the applicant wants to rely 
on a resource consent or on the building exemption is up to them. 

 


